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THE  STATE  OF  TIE  JUDICIARY 

BY  HOfORABLE  JEAN  A.  TUR?r£ 

CHIEF  JUSTICE.  mMTANA  SUPRETt  COURT 


PRESIDENT  OF  THE  SBJATt  NOR^N.  SPEAKER  OF  THE  HOUSE  OF 
REPRESe-ITATIVES  VINCENT.  SE^JATOR  AND  REPESBNTATIVES. 

THE  mum  SUPREft  COURT  APPRECIATES  THIS  OPPORTUNITY  TO 
REPORT  TO  YOU  .'OTTERS  OF  IflPORTAf^CE  TO  THE  CITIZB'IS  OF  .MONTANA 
CONCERNING  THEIR  JUDICIAL  SYSTEIl  THIS  REPORT  WILL  BE  IN  SUfTTARY 
FOf^l  FRO^l  THE  PERSPECTIVE  OF  THE  CHIF  JUSTICE.  AS  YOU  OTi 
F0R1€R  CHIEF  JUSTICE  FRANK  I.  HASICLL  RETIRED  FRCn  THE  COURT 
AS  OF  JANUARY  M  OF  THIS  YEAR  AFTER  f1W  YEARS  OF  SERVICE  TO 
THE  CITIZENS  OF  mm■\^  IN  THEIR  JUDICIAL  SYSTE1.  THE  COURT 
m  fDNTANA  WILL  MISS  FRANK'S  LEADERSHIP  A^JD  EXPERIENCE.  AS 
YOUR  NEW  CHIF  JUSTICE.  I  PRO-^ISE  THAT  I  WILL  ENDEAVOR  TO 
FULFILL  THE  DUTIES  OF  THIS  OFICE  TO  THE  UTOST  OF  MY  ABILITY. 

SINCE  THE  LAST  "STATE  OF  THE  JUDICIARY"  REPORT  TO  THIS 
BODY.  1028  CASES  HAVE  BEB^  FILED  WITH  THE  flONTANA  SUPREE  COURT. 
A  3  PERCENT  INCREASE  OVER  THE  PREVIOUS  BIB^NIU^I.  THAT  INCREASE. 
THOUGH  MODEST.  RFLECTS  A  WBB  TliAT  IN  THE  [J\ST  EIGHT  YEARS  HAS 
SEBJ  AN  AVERAGE  ^.5  PERCENT  INCREASE  PER  YEAR.  Tl^E  EXACT  CAUSE 
OF  THIS  TRB©  IS  UNKTWJ  M  HUMAN  REL'\TIONSHIPS  HAVE  BECOfE  FAR 
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nORE  COTLfX  IN  RECBfT  YEARS  AND  PAHTLV  AS  A  RESULT.  PARTLY  AS  A 
CAUSE.  WE  ARE  MORE  AND  MORE  INCLINED  TO  RESOLVE  DISPIJIES  WITHIN 
THESE  RELATIONSHIPS  IN  A  IIORE  FORMAL  MANNER.  THAT  IS.  IN  THE  COURTS. 

THERE  ARE  209  FILES  WHERE  NOTICES  OF  APPEAL  OR  OTHER  .APPLI- 
CATIONS ARE  PENDING  IN  THE  OFICE  OF  ET}^EL  HARRISON.  CLERK  OF 
THE  SUPPsETt  COURT.  THESE  CASES  ARE  NOT  IN  A  CONDITION  FOR 
DECISION]  BY  THE  COURT  BU"!  ARE  WAITING  FOR  FILING  OF  TRAfJSCRIPTS 
OF  THE  RECORD  ON  APPEAL  AIJD  BRIEFING  BY  THE  LITIGANTS'  AHORNEYS. 
IT.  THEREFORE.  IS  READILY  APPAREiYT  THAT  A  MASSIVE  ^mm  OF  WORK 
FOR  Tl€  COURT  IS  IMMINENT  AS  THE  YEAR  BEGINS.  AND.  OF  COURSE.  WE 
CAN  ANTICIPATC  THAT  THERE  WILL  BE  WJY  MOE  CASES  FILED  AS  THE 
YEAR  PROGRESSES. 

MORE  DETAILED  INFORMATIOfJ  IS  AVAILABLE  AT  YOUR  REQUEST 
FROM  THE  OFICE  OF  THE  COURT  AmiNISTRATOR.  MR.  MICHAEL  ABLEY. 

THE  MONTANA  SUPREME  COURT.  UNTIL  RECErH"LY.  HAS  FELT  ITSELF 
CAPABLE  OF  HANDLING  THE  GROWING  CASELOAD.  ANNUALLY  CaCLUDING 
THE  APPROXIMATE  NUMBER  OF  CASES  FILED.  HOWEVER.  IT  HAS  BECOME 
■APPARENT  THAT  WE  ARE  NOW  BEGINNING  TO  LOSE  GROUND.  THE  COURT 
WROTE  370  OPINIONS  THIS  YEAR.  EXCEEDING  THE  PREVIOUS  RECORD 
NUf^BER  BY  50.  EVEf^  SO.  THAT  NUMBER  PLUS  OTHER  F0R^1S  OF  CON- 
CLUSIQNS  DID  NOT  QUITE  EQUAL  THE  NUMBER  OF  CASES  FILED.  AND 
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THE  SAI^  cm  E  SAID  OF  THE  W  PREVIOUS  YEARS  AS  ^lELL.  1€  BELIEVE 
THIS  IS  INDICATIVE  OF  THE  FimJRE  AND  THAT  REGARDLESS  OF  OUR 
EFORTS.  l€  WILL  SLOWLY  FALL  FURTHER  AND  FURTHER  BEHIl^.  THIS 
L£AVES  US  FACED  WITH  A  CHOICE  OF  LIMITING  IN  S0!^1E  WAY  T!€  NUMBER 
OF  APPEALS  FILEDj  ACCEPTING  LONGER  AND  LONGER  DEU\YS  IN  THE  FIfJAL 
RES13LUTI0N  OF  THESE  MATIERSj  OR  flAKING  CHANGES  IN  THE  WAY  CASES 
ARE  HA^IDLED.  THE  CITIZe^S  OF  THIS  STATE  ARE  E^TTITLED  TO  THEIR 
DAY  IN  COURT  AND  ARE  JUST  AS  ENTITLED  TO  HAVING  THEIR  CASES 
Wmm  EXPEDITIOUSLY. 

.ARTICLE  VI L  SECTION  2.  OF  THE  imm  CONSTITUTIOfJ  PROVIDES 
THAT  THE  SUPRE?t  COURT  HAS  APPELLATE  JURISDICTION  AND  flAY  ISSUE. 
HEAR  m  DETERI^IINE  WRITS  APPROPRIATE  THERETO.  THE  COURT  MAY.  AND 
ON  OCCASION  DOES.  DISMISS  APPEALS  AND  OTHER  APPLICATIONS  THAT  ARE 
CLEARLY  FRIVOLOUS  AND  WHICH  PRESENT  ^JO  SUBSTANTIAL  QUESTION 
WHICH  IS  NOT  CLEARLY  COVERED  BY  STATLHE  OR  PRECEDBFT.  (HOWEVER. 
THIS  AUTHORITY  OF  THE  COURT  fUST  AU^AYS  BE  EXERCISED  WITH  CARE 
TO  ASSURE  THAT  NO  CITIZEN  WILL  EVER  BE  DBJIED  JUSTICE  IN  OUR 
COURTS.)  IF  THE  COURT  DID  NOT  POSSESS  THIS  AUIHORITY.  FRIVOLOUS 
APPEALS  AND  APPLICATIONS  PRESE^mNG  NO  SUBSTA'TFIAL  ISSUES  WOULD 
FLOOD  THE  COURT  DOCKET  CAUSING  DEU\Y  IN  THE  DETERMINATION  OF 
CASES  THAT  ARE  OF  GREAT  IMPORTANCE  TO  THE  PUBLIC  AND  PRIVATE 
SECTORS  OF  OUR  STATE. 

DELAY  AT  ALL  LEVELS  IS  THE  GREATEST  PROBLEM  FACING  OUR 
JUDICIAL  SYSTEM. 
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DELAY  IN  THE  JUDICIAL  PROCESS  IS  COSTLY  TO  OUR  CITIZENS. 
DELAY  IN  THE  PUBLIC  SECTOR  ft^'IS  mE  COSTS  TO  THE  fTOANA  TAX- 
PAYER. DEU\Y  IN  THE  PRIVATE  SECTOR  »NS  HORE  COSTS  TO  PRIVATE 
CITIZEf^  LITIGANTS.  THERE  IS  ATWTHER  INEVITABLE  COST  INVOLVED  IN 
DELAY.  THE  HUIAN  FACTOR:  ,ANY  CITIZB^  INVOLVED  AS  A  LITIGANT 
IN  A  LAWSUIT  HAS  HIS  OR  HER  LIFE  CLOUDED.  Uf^UE  DELAY  EVER 
INCREASES  THIS  BURDBN  WHICH  CANNOT  BE  MEASURED  IN  DOLLARS. 

THERE  IS  MUCH  ROUTINE  WORK  IN  WE  COURT  THAT  TAKES  VALUABLE 
A^ffl  IRREPLACEABLE  HOURS  OF  THE  JUSTICES'  PRODUCTI\/E  TirE.  TIf€ 
T>IAT  SHOULD  BE  DEVOTED  TO  DECIDING  CASES  BFORE  THE  COURT.  CASES 
THAT  PRESENT  SERIOUS  QUESTIONS  OF  GREAT  IMPORTANCE  TO  THE  CITIZENS 
OF  flONTANA  IN  BOTH  THE  CIVIL  AND  CRIMIf^  FIEIDS. 

IN  .AN  EFORT  TO  ADDRESS  THIS  PROBLEM.  OUR  PLAN  IS  TO  DELEGATE 
MORE  ROUTINE  l^PJ<  TO  THE  COURT'S  PROESSIONAL  STAFF.  A^ID  MORE  OF 
THEIR  ROUTINE  l«RK  TO  THE  CLERICAL  STAFF.  TO  UIPLEeiT  THE  PLAN. 
WE  HAVE  REQUESTED  ONE  ADDITI0:M_  PR0ESSI0[^L  POSITION  A^ID  THRE 
CLERICAL  POSITIOr^S.  WE  APE  WEE  AWAPE  THAT  A  REQUEST  FOR  ADDITIOf'lAL 
STAF  IN  THESE  HARD  TirES  IS  NOT  A  POPULAR  ACTION.  BIJT  THE  COURT 
FEES  THAT.  CONSIDERING  THE  ALTEflNATIVE.  IT  IS  JUSTIFIED.  '/€  WIE 
BE  PRESEliriNG  .MOE  INFORMATIOf^  WITH  REGARD  TO  OUR  PLAN  ATD  THE 
REQUEST  IN  THE  BUDGET  HEARINGS. 

THE  STATE  LAW  LIBRARY.  UNDER  THE  DIECTION  OF  JUDY  .^ADOWS. 
OUR  NB^  LIBRARIATJ.  WHO  I  URGE  YOU  .AE  TO  BECOME  ACQUAIifTED  WITH.  IS 
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m  n&  IDEAS  TO  Exec  access  to  its  collection,  services 

AND  PROGRAHS  FOR  TIORE  JUDGES.  AGENCIES.  PUBLIC  LIBRARIES  AND  THE 
CITIZEMS  OF  THE  STATE  OF  rmm.    THE  STAF  IS  ACTIVELY  PROMOTING 
THE  LIBRARY'S  SUBSCRIPTIONS  TO  LEGAL  m  BUSINESS  DATABASES  FOR 
COI^PUIERIZED  RESEARCH.  STATE  AGENCIES  HAVE  BEEN  ENCOURAGED  TO 
WORK  WITH  Tl€  LIBRARY  l^EI^  THEY  CONDUCT  LAW-RELATED  SE^IINARS  AND 
TRAINING  PROGR/^.  OPERATING  HOURS  HAVE  BEEN  INCREASED  BY  ONE- 
THIRD  DURING  THE  LEGISLJ\TIVE  SESSIQN  IN  ORDER  TO  ACCOTDDATE  THE 
NEEDS  OF  THE  LEGISLATORS  AND  THE  LEGISLJ\TIVE  COUNCIL. 

THE  LIBRARY  NOW  HOLDS  OVER  70.000  VOLUrES.  PLUS  AUDIO  A''ID 
VIDEO  CASSETTES  l^IICH  ARE  AN  I^RTATTT  COMPONE^fT  OF  THE  ACQUISITION 
PROGRAM  THAT  ENHANCES  THE  LIBRARY'S  SUPPORT  OF  THE  CONTINUING  >^GAL 
EDUCATION  NEEDS  OF  m\m'S  BBCH  AND  BAR. 

IN  THE  DISTRICT  COURTS.  SUBST.A"TriAL  CHANGES  HAVE  TAKEN  PLACE 
SINCE  THIS  BODY  LAST  m.    THE  ^TH  LEGISU\TURE  REALIGNED  m^ 
OF  THE  JUDICIAL  DISTRICTS.  CREATED  ANOTHER.  AND  INCREASED  THE  NUf'TBER 
OF  JUDGES  BY  FOUR.  THE  CHANGES  leiT  MO  EFFECT  THE  FIRST  OF 
THIS  YEAR  AND  SHOULD  SIGNIFICAmY  REDUCE  THE  NU^1BER  OF  CASES  EACH 
JUDGE  rUST  HANDLE  AS  WELL  AS  THE  NUflBER  OF  fULES  TRAVELED.  BY  THE 
r€XT  LEGISLATIVE  SESSION.  WE  SHOULD  E  ABLE  TO  REPORT  TO  YOU  THE 

w^a  m  pbcing  caseloads  m  average  tkes  for  conclusions. 

CRIf^INAL  JURY  INSTRUCTIONS.  '^ICH  IN  HIS  LAST  "STATE  OF  THE 
JUDICIARY".  THEN  CHIEF  JUSTICE  HASIELI  REPORTED  VIERE  BEING  REVIEWED 
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HAVE  BEEN  REVISED  AND  ADOPTED  AS  HAVE  "HTE  RULES  OF  CIVIL  PROCEDURE. 
THE  RULES  OF  APPELLATE  CIVIL  PROCEDURE  H/AVE  ALSO  BEEN  REVISED  m 
ARE  NOW  IN  THE  PROCESS  OF  FINALIZATION. 

DURING  THE  L'\ST  SESSION  OF  THE  LEGISLATURE.  SBIATE  JOINT 
RESOLUTIOf^  2^  WAS  PASSED  REQUESTING  THE  COURT  TO  STUDY  VENUE 
AND  STAIUES  OF  LIi^ITAFION.  W  SUPRB€  COURT  COMMISSION  ON 
RULES  OF  EVIDENCE.  CHAIRED  BY  AHORNEY  SA1  E.  HADDON  OF  niSSOUU\. 
SUBMITTED  PROPOSE)  LEGISU\TION  ON  VBUE.  AND  I  U'CERSTAND  THAT 
THIS  LEGISU\TiaN  HAS  OR  WILL  E  INTRODUCED  THIS  SESSION  BY 
SENATOR  JOSEPH  P.  fMJRB(.  W  CGI^ISSION  PsffORTED  THAT  THE 
/«RK  ON  STATUTES  OF  LIilITATIOl  HAS  NOT  BEEN  COfPLEIED. 

IN  THE  PREVIOUS  BIENNIUi'o  T,iE  COURT  UNDATED  COfTTINUING 
LEGAL  BUCATIO'i  FOR  ATTORfeS  AND  HAS  NOW  DONE  SO  FOR  fUBERS 
OF  THE  JUDICIARY.  THE  NEW  RULES  COVER  TT^E  JUSTICES  AND  JUDGES 
OF  THE  SUPRE^t  COURT  Af€  THE  DISTRICT  COURL  MA'^ATORY  TRAINING 
HAVING  ALREADY  BEE^  ESTABLISHB  BY  LEGISLATIVE  ACTION  FOR  THE 
LOWER  COURTS. 

CHAIR03  BY  JUSTICE  HASViELL.  A  CQTITTE  SPONSORS)  BY  THE 
STATE  BAR  .AND  flADE  UP  OF  ATTOiRieS  .AND  ^iBERS  OF  THE  NEWS  feiA 
DREW  UP  FAIR  TRIAL/FREE  PRESS  GUIDB.INES.  THE  GUIDELINES  A.RE 
VOLUNTARY  BUT  IF  FOLLOie.  SHOULD  EJSUPE  BOTH  THE  DEFBJDANT'S 
RIGHTS  TO  A  FAIR  TRIAL  A^ID  THE  PUBLIC'S  RIGHT  TO  Wl 
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ONE  OF  Tl€  riPORTANT  PARTS  OF  OUR  JUDlClARV  IS  THE  m^m^ 
WATER  COURT.  TT^IS  COURT  WAS  CREATED  BY  THE  LEGISLATURE  TD  GENERALLY 
ADJUDICATE  ALL  OUR  EXISTING  'WATER.  AND  Uf^ER  JUDGE  LESSLEY  THE  COURT 
IS  DOING  WHAT  YOU  ASKED  THEM  TO  -  "EXPEDITE  AND  FACILITATE  THE 
ADJUDICATIOi^  OF  EXISTING  WATER  RIGKTS." 

THE  RECORD  OF  THIS  COURT  IS  I^?P£SSIVE.  EM  AS  I  SPEAK  WITH 
YOU.  THEY  HAVE  ARJUDICATED  O^e  30  BASINS.  OF  THIS  NU^ER.  FOUR 
ARE  PRESENTLY  FINALLY  ADJUDICATED  WITH  THRE  ^RE  BASINS  TO  E 
FIi^LIZED  BY  THE  ETffi  OF  JANUARY. 

A  TOTAL  NUflBER  OF  WATER  CLAIMS  ADJUDICATED  IS  OVER  CO.880 
CLAIMS.  WE  ESTIflATE  THAT  THEY  WILL  FINISH  THE  JOB  IN  FIVE  TO 
SIX  YEARS  FROn  mi  AND  FOR  THE  FIRST  TI^  IN  THE  HISTORY  OF 
mnm.  l€  WILL  HAVE  A  JUDICIAL  RECORD  OF  ALL  THE  WATER  BEFOP£ 
1973. 

WE  MUST  SE  THAT  THIS  COURT  IS  SUPPORTED  ,W  ITS  TASK  IS 
FINISHED. 

IN  THE  COURTS  OF  LIMITED  JURISDICTION  \€  ARE  C0,^INUIN6  OUR 
TRAINING  EFORTS.  DURING  THIS  BIENNILa  THE  APPROXI.^-IATELY  180 
JUSTICES  OF  THE  PEACE.  .MUNICIPAL  JUDGES  m  CITY  JUDGES  ATFEflDED 
A  DUI  TRAFIC  LAW  ADJUDICATION  PROGRAM;  A  SEMI^^R  DEMOTED  TO  REVIB'I 
OF  THE  1983  SESSION  U\'£  m  UPDATE  OF  THE  LOl'ER  COURT  BENCHBOOKj 
A  COURSE  Oi^  EVIDENCE;  AND  A  COURSE  ON  MISDE?1EAN0R  DRUG  AND  TRAFIC 
CASES. 
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THE  COPTIISSIOf^  ON  COURTS  OF  LliillH)  JURISDICTION  COI^INUED  TO 
ASSIST  IM  THE  PROVISION  OF  THIS  TRAINING  AS  WELL  ,AS  PROVIDING  TECH- 
NICAL ASSISTANCE  TO  THE  UMR  COURTS.    THE  COTIISSION  ALSO  COflDUCTED 
AN  BOBJSIVE  SURVEY  OF  THOSE  COURTS  V/HICH  INCLUDED  CASELOADS. 
SUPPORT  STAF.  FACILITIES.  COSTS  AND  REVENUES  GENER^IFD  AND  IDE 

cortiissiaM  revised  the  lower  court  bail  bond  schedule. 

IN  CONCLUSI'ON.  I  BELIEVE  IT  .APPROPRIATE  TO  RESTATE  WHAT  JOHN 
MARSHALL  SAID  IN  A  SPECH  BEFORE  THE  VIRGINIA  CONSTITUTIONAL 
COI^VENTION  IN  JUNE  1788  ON  THE  ir>1P0RTANCE  OF  THE  JUDICIARY.    f'lARSHALL 
STATED:    "ViHAT  IS  THE  SERVICE  OR  PURPOSE  OF  A  JUDICIARY  BUT  TO 
EXEOJIE  THE  LAWS  IN  A  PEACEABLE.  OPnDERLY  MANNER.  WITHOLIT  SHEDDING 
BLOOD  OR  AVAILING  OURSELVES  OF  FORCE.    TO  WHAT  OTHER  QUARTER  WILL 
OUR  CITIZENS  LOOK  FOR  PROTECTIQN  FROM  INFRINGP-EIT  ON  THE 
CONSTITTTTIOiN?" 

.MOfJTANA'S  JUDICIAL  SYSTE?1  IS  THE  QUARTER  WHERE  OUR  CITIZENS 
CAN  LOOK  FOR  PROTECTION  FROM  INFRINGBETT  FROfi  ANY  SOURCE.  PUBLIC 
OR  PRIVATE.  OF  THEIR  CONSTITUTION  AND  THEIR  LAWS.    IT  IS  ONLY 
PROPER  THAT  THE  DUTY  m  BURDEN  OF  THOSE  THAT  SERVE  mmm  IN 
THE  vJUDIClARY  IS  TO  SE  THAT  FORCE  fUST  GIVE  WAY  TO  RE^N  AND 
POO  TO  JUSTICE. 

THANK  YOU. 
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250  Copies  of  this  public  document  were  published  at  a  cost 

OF  $1.70  PER  copy  for  A  TOTAL  OF  $^25.00. 


